Ann M arner, Widow, Daughter of Nathanael Hawes,T homas Hawes, and | 
N athanael Hawes, deceas d, and Ann Hawes, three of the Children 
Ann Warner, Elizabeth Warner, A ppell* of Thomas Hawes, deceasd, and | 
Mary Warner, Spinſters, and Ed. Grandchildren of the ſaid Nath. 

mund Warner, her Four Children, | Hawes, and Elizabeth their Mo- Reſpondꝰ 
ther, and Ann Prideaux, and An- 


drew Stace, Two of the Executors 
of the ſaid Nathanael, 


The RESPONDENTS Caſe. 


he Theme the Son, GaJ TE ICIS Athanael Hawes, late Citizen of London, had Iſſue Thomas his only Son, and Ann his only Daughter, and had ſeveral Grandchildren 


— —. 


and Elizabeth, which Elizab. & 
is dead. 

+ Am, the Daughter b 
Mr. Warner, had Iſſue, WV 
mund, Ann, Elizabeth, Mary, 8 
and Katharine, which Katha- ©; 
rius is dead, 


The ſaid Nathanael Hawes became indebted to his Son Thomas Hures in the Sum of 2200 1. and upwards, upon accompt of Pro- 


4 — of the Son's Eſtate, receiv d by the Father during his ſaid Son's Infancy ; and afterwards the ſaid Thomas died in his Father's 
ife-time. ' 


DS Nathan! Hawes was bound for his Son-in-Law, Edmund Warner, in ſeveral Bonds, to the Amount of 30001. And, beſides, 
© io: Lo the ſaid Edmund Warner was indebted to the ſaid Nathanael in 500 J. by Note under his Hand; as alſo in 965 l. 195. 64. paid 
by the ſaid Nathanael, on his accompt, and died in the Life-time of the ſaid Nathanael Hames. | | 
.- Hawes owed 1600 l. upon Mortgages made by him of his real Eſtate, wherein the ſaid Nathanael covenanted for the payment of the 
Mortgage-Money. 

Nathanael Hawes made his Will, and deviſed a Meſſuage and ſeveral Ware-Houſes near Thames. ſtreet, London, to his Grandſon Nathanae | Humes 
and his Heirs ; and another Meſſuage there to his Grandſon Thomas Hawes and his Heirs ; and another Meſſuage there to Ann Warner, his Gran- 
daughter, for Life, Remainder to 7homas Hawes and his Heirs ; and gave ſeveral Pecuniary Legacies to his Daughter Ann Warner, and to his Grand- 

children by her; and alſo to his Daughter-in-Law Elizabeth Hawes, and his Two Grandaughters by her, the ſame; with ſome other ſmall Pecuniary 
| Legacies, amounting in the whole to 58601. (which Sum the Teſtator, by his ſaid Will, calculated to be the reſiduary part of his Perſonal Eſtate, 
his Debts and Funeral-Expences being fir thereout paid.) And did likewiſe declare, That in caſe his ſaid Eſtate ſhould, by Loſſes, or otherwiſe, 
fall ſhort of that Eſtimate, that then a proportionable Abatement ſhould be made to the ſeyeral Legatees of the Legacies thereby given. And in caſe 
his ſaid Eſtate, at the Time of his Death, ſhould exceed the ſaid Eſtimate of 5860 J. he did give the Surplus ( whatſoever it ſhould prove) to and 
amongſt all of his ſaid Grandchildren, Share and Share alike. And in his ſaid Will is contained a Proviſo, That the ſeveral Deviſes of his Real 
Eſtate, and the ſeveral Legacies and Sums of Money to his ſaid Daughter-in-Law Mrs. ZZawes, and his Grandchildren by her, were upon this Con- 
dition, That his ſaid Daughter-in-Law Mrs. Hawes (within Three Months after his Peceaſe) and her Children (when of Age) ſhould releaſe to his 

Executors all their reſpective Demands, either by the Cuſtom of London, or otherwi'e. 
* - January 1700. The ſaid Teſtator died, being, at the Time of his Death, indebted 1600 /. (part of zoo.) due on certain Mortgages of the Meſſuages and 

| Ware-Houſes, deviſed to the ſaid Nathanael Haves and Thomas Hawes, his ſaid Grandchildren. 
"Whchaelmar-Term 1703 Thimas Hawes and Ann Hanes, Two of the Grandchildren, brought their Bill into the Court of Chancery, againſt the now Appellants, and others, 
| the End of which Bill (amongſt other things) as to Thomas Flames, was to have the ſaid 1600 /. remaining due upon the Mortgages, paid out of 
the Pexſonal Eſtate, and to have the Premiſes deviſed to him, and his Brother Nathanael diſcharged thereof. 

n The Cauſe came to be heard before the late Lord - Keeper, who decreed, That the ſaid 16004. and all the Intereſt thereof, ſhould be diſcbarg'd 

by the Executors of the ſaid Will, out of the Perſonal Eftate ; and that the Legatees ſhould abate in Proportion, in caſe the Perſonal Eſtate ſhould 
fall ſhort; and that the Executors ſhould accompt before the Maſter, touching the ſaid Perſonal Eſtate ; and that the Reſpondents and Appellants 
ſhould have their Coſts of Suit out of the ſame, 

+ 18;.Decemb, 1706, The Maſter reports the perſonal Eſtate to fall ſhort to pay the Legacies 1732 1 12 s. 2d. and charges the Deviſees of the Real Eſtate to contribute 
by a Pound Rate, together with his pecuniary Legatees, to make Good the Deſiciency of the Perſonal Eſtate: To which Report, the Reſpondents 
took Exceptions; for that the real Eſtate was not to contribute to the Deficiency of the perſonal Eſtate, 

The Exceptions came on to be argued before the now Lord Chancellor and were allowed. es 

Upon a Petition, the Appellants obrained an Order for a rehearing of this Cauſe as to that part of it whereby it was decreed, that the ſaid Mort- 
gages ſhould be paid out of the Perſonal Eſtate, inſiſting that the Deviſees of the Real Eſtate ought to contribute towards the ſame. 

Upon the Reſpondents Motion, ſhewing the long Acquieſcence, by the Appellants, under the Decree, for the Space of three Years, and the appa- 
rent Delays, which had been made uſe of in this Caule, the ſaid Order for rehearing was diſcharg'd ; and the rather, becauſe that the now Ap- 
pellants, being, by the Will and Decree, to have all their Coſt of Suit allowed them out of the perſonal Eſtate, ſome of them have therefore thought 
fit very much to delay the Reſpondents, and to put them to very great Expence. 

-Oljeftion. And now they have brought their Appeal before your Lordſhip's, inſiſting again that the 1600 J. mortgage Money, ought not to be paid out of the 
Perſonal Eſtate, but out of the Lands mortgag d; or at leaſt, that the ſeveral Deviſees of the Real Eſtate, ought to contribute, as well as the pecuniary 
Legatees, towards the Deficiency of the Perſonal Eſtate. | | | 
Anſwer. As to the firſt Point, tis humbly inſiſted upon, on behalf of the Reſpondents, Nathanael and Thomas, That the Money due upon the Mortgages, 
being a Debt of the Teſtators, there being a Covenant in the Mortgage Deed from the Teſtator to pay it; this, as well as other Debts of the Telta- 
tors, is to be paid out of the perſonal Eſtate : and it is more plain from the Words of the Will, which Direct that the Teſtators Debts and Funerals, 
ſhould be paid in the ſirſt Place, out of his perſonal Eſtate. And the Teſtator being uncertain in the Calculation of his Eſtate, is not ſtrange, conſi- 
dering that at the time of making his Will, he was engaged in a Partnerſhip Trade, depending upon long confus'd and intricate Accounts, not made 
up in ſixteen Years time. : 

As to the ſecond Point, the Will Directs, That the Legatees ſhould abate in Proportion, but does not Direct that the Deviſees of the real Eſtate 
ſhould make any Abatement. And there is a known Difterence between a Devilce and a Legatee, the former being of a Real Eſtate, the latter only 
of Perſonal Things, and this Difference ſeems to be accordingly well known and taken Notice of by the Teſtator, in the Words of the Will, and 
the Real Eſtate being ſpecifically deviſed, ought not to contribute to any Deficiency of the Perſonal Eſtate ; eſpecially when the Will ſays, That all the 
Debts ſhall be paid out of the Perſonal Eſtate. And as this Caſe is, it is much the ſtronger, becauſe there was a good and valuable Conſideration 
for the Deviſees of the Real Eſtate ; for that the Teſtator was indebted to his Son in 2200 /. for Rents Re had received out of his ſaid Son's own proper 
Eſtate (left him by a Relation) during his Minority, beſides 1015 J. 55. 2 . as doth appear by Accounts under his own Hand, received for Divi- 
dends of 5111. 175. 64. Eaft-IndiaStock, the Truſt whereof was declared under his Hand and Seal, and in Time after the making of his Will. And 

| theſe Demands, very near equivalent to the whole Real Eſtate Deviſed, were both diſcharged by the ſame Decree, upon account of the Releaſes appoint- 
ed by the ſaid Will to be given for the ſame, upon the Deviſes aforeſaid ; So that upon the whole Matter, the Decree was much more hard upon the 


Reſpondents, and their Family, than upon the Appellants. 


t * 21 July 1699. 


3860 J. 


114 9. NOTE, Thomas, the Son of the Teſtator, never had any Portion from his Father, but the Appellant Aun (his Daughter) had a Portion 
N — 1600 : 00 2 00 given by him on her Marriage, and has now a Jointure of 5001. a Year, with an Intail thereof upon her Son which ſhe now enjoys, 
— 2685 705 200 whilſt the Teſtator's Eſtate ſuffers 1085 J. 5 5. Loſs for want of Aſſets of Mr. Warner her Husband; which Loſs is one Occaſion of the 

: Deficiency aforeſaid. 


446 5 : 19 1206 

For which Reaſon, among many others, and for that the Appeal is from a Decree mad: above three Tears fince, and in 4 Cauſe intended 

as an amicable Method for the Opinion and Direction of the Court upon the Will: And pet kept up nem for alove ſeven Tears. Therefore 
theſe Reſpondents hambly hope that this Appeal ſhall be diſmiſt with good Coſts. : 

W. Marriott. 
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